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INTRODUCTION AND BACKGROUND ON EXISTING CONDITIONS
 
The Town of Schoharie and the Town of Schoharie Town Board (the “Agency”) are collectively authorized and empowered by the provisions of New York State Constitution (“Constitution”), Article IX Local Governments, Section 1, the New York State Town Law (“Town Law”) Section 64(2), and the New York State General Municipal Law (“GML”) Section 74, to take by eminent domain private property within their boundaries for public use together with excess land or property but no more than is sufficient to provide for appropriate disposition or use of land or property which abuts on that necessary for such public use, and to sell or lease that not devoted to such use.  Permissible public uses include to promote, develop, encourage and assist in the acquiring, constructing, reconstructing, improving, maintaining, equipping and furnishing of industrial, manufacturing, warehousing, commercial, research and recreational facilities, including educational or cultural facilities and for the purpose of promote attracting and developing economically sound commerce and industry and thereby advance job opportunities, health, general prosperity and economic welfare of the Town and its residents, as well as to promote and protect the general health, safety and welfare of the Town and its residents. 
 
To accomplish its stated purpose, the Agency is authorized and empowered under the New York State Constitution, the Town Law and GML to acquire lands to construct, reconstruct and install one or more public use projects, including on behalf of municipal districts within the Town such as water or sewer districts, or to cause said projects to be acquired, constructed, reconstructed and installed, and to convey said projects or to lease said projects with the obligation on purchase. 
 	The Agency is authorized pursuant to the Constitution, the Town Law and GML to acquire real property within the Town of Schoharie, New York (“Town”), whether by purchase, condemnation or otherwise.  Pursuant to the foregoing and sections 201-203 of the Eminent Domain Procedure Law of the State of New York (“EDPL”), the Agency held a public hearing on July 26, 2023, in connection with the proposed acquisition of approximately 22.73 acres of land with existing buildings, infrastructure and roads for the purposes of owning, controlling, operating and maintaining the roads, the water treatment, storage and distribution system, and the sewer collection and treatment system for the Schoharie Business Park (“SBP”), for the benefit of SBP’s tenants/owners and the residents of the Town generally (the “Project”).  
 	Based on the Agency’s investigation, comments at the public hearing, record material, and the application documents, which are all incorporated herein by reference, the Agency adopts this determination and findings.     
 	As reflected on the survey and map identified as “A Survey for the Town of Schoharie Acquisition Map For Lands In Schoharie Business Park” dated June 29, 2023 (“Acquisition Map”), a copy of which is attached hereto as Exhibit A, the Project includes the acquisition of approximately 22.73 acres (tax parcel 48.-4-25.111) of land which includes the existing water treatment plant and related infrastructure, including adjoining lands in the flood zone (with the lands between Schoharie Creek and the abandoned rail road bed previously being restricted as to development and use), the road ways identified as Park Place and Holiday Way, the existing sewer treatment system and related infrastructure, and areas where there are existing wells and where backup wells can be located and installed as needed (the “Acquisition”), as shown on the Acquisition Map as “Lot 2.”
The Town retained Lamont Engineers to prepare a report titled “Map, Plan and Report Sewer District Formation – Schoharie Business Park, Town of Schoharie, New York” dated March 11, 2020, (“Sewer District Report”) a copy of which is attached hereto as Exhibit B, for the purposes of reviewing and analyzing forming a sewer district comprised of the lands in and adjoining the SBP, for the Town to own, operate and maintain the existing sewer collection and treatment system and related infrastructure (“Sewer System”).
As reflected in the Sewer District Report and the Acquisition Map, the SBP is comprised of several separate parcels of land and is currently serviced by a private water system, sewer system and a private road network that have otherwise been operated by the Town over the last several years. The Sewer System for the SBP was issued a discharge permit from the New York State Department of Environmental Conservation (“NYSDEC”) in March of 2001.  In 2002, Schoharie Park Sewage Works, Inc. was formed to operate the Sewer System under the New York State Transportation Corporation Law. In 2017, several of the properties within the SBP were sold and Schoharie Park Sewage Works, Inc. was apparently dissolved.  The current owner of most land in the SBP, 7 Summits, LLC, has since failed and refused to operate and maintain the Sewer System. Several years ago, the NYSDEC urged the Town to consider forming a sewer district and assuming control over the SBP’s Sewer System to ensure proper operation and maintenance of the Sewer System.  
The Town also retained Lamont Engineers to prepare a report titled “Map, Plan and Report Water District Formation – Schoharie Business Park, Town of Schoharie, New York” dated March 11, 2020, (“Water District Report”), a copy of which is attached hereto as Exhibit C, for the purposes of reviewing and analyzing forming a water district comprised of lands located within and adjoining the SBP, for the Town to own, operate and maintain the existing water treatment, storage and distribution system and related infrastructure (“Water System”).
	The Water District Report explains that the Water System at the SBP was constructed in or about the year 2000 and consists of two wells, a water treatment and storage system, and a distribution pumping system.  The water distribution system was not designed to provide fire flows, but instead was designed only to provide domestic water needs plus limited building sprinkler system needs. A separate dry hydrant system was incorporated in the design to supplement the fire-fighting water supply capabilities.  At some point in time, Schoharie Park Water., Co., Inc., was created to own and operate the Water System, but it was dissolved in 2010. Due to failure to properly operate and maintain the Water System over time, including by the current owner of the Water System, 7 Summits, LLC, as well as due to interest by water system customers and 7 Summits, LLC, the Town began pursing forming a water district to ensure proper operation and maintenance of the Water System.  
By Resolution dated April 29, 2020, and identified as “Resolution of the Town Board of the Town of Schoharie No. 32-2020, Order Forming Town of Schoharie Sewer District-Sewer District No. 2-Schoharie Business Park” (“Order-SD”), a copy of which is attached hereto as Exhibit D, the Town of Schoharie Town Board (“Town Board”) approved forming Sewer District No. 2 for the SBP and certain adjacent properties. As reflected in the Order-SD, the boundaries of Sewer District No. 2 were shown on the map entitled “Proposed Sewer District” Map that was on file with the Town Clerk’s office at the time. The Order-SD identifies the parcels contained within the Sewer District and identifies the need for improvements and upgrades that were more fully described in the Sewer District Report prepared by Lamont Engineers. The identified improvements and upgrades include routine deferred maintenance items, electrical improvements, manhole rehabilitation, pump station upgrades and de-chlorination system.  The Town Board determined in its Order-SD that all of the properties and property owners located within the Sewer District would benefit by the creation of the Sewer District.  
The Town Board also adopted a Negative Declaration under the New York State Environmental Quality Review Act (“SEQRA”) for its Order-SD, identified as “SEQR Negative Declaration Resolution No. 30” on March 11, 2020, a copy of which is attached hereto as Exhibit E, determining that the proposed creation of the Sewer District including transfer of ownership and operation and maintenance responsibilities of the existing Sewer System from the current owner to the Town of Schoharie Sewer District No. 2, would not cause any adverse environmental impacts.  
By Resolution dated April 29, 2020 and identified as “Resolution of the Town Board of the Town of Schoharie No. 33-2020, Order Forming Town of Schoharie Water District-Water District No. 2-Schoharie Business Park” (“Order-WD”), a copy of which is attached hereto as Exhibit F, the Town Board approved forming Water District No. 2 for the SBP and certain adjacent properties. As reflected in the Order-SD, the boundaries of the Water District and the specific properties comprising the Water District were specifically identified and shown on the maps included in the Water District Report. The Resolution identifies that the existing improvements at the water treatment facility included two wells, a water treatment plant, and a water distribution system, as well as identified improvements and upgrades to be installed, which were all more fully described in the Water District Report.  The Town Board determined in its Order-WD that all of the properties and property owners located within the Water District would be benefited by the creation of the Water District.  
The Town Board also adopted a Negative Declaration under SEQRA for its Order-WD, identified as “SEQR Negative Declaration Resolution No. 31” on March 11, 2020, a copy of which is attached hereto as Exhibit G, determining that the proposed creation of the Water District including transfer of ownership and operation and maintenance responsibilities of the existing Water System from the current owner to the Town of Schoharie Water District No. 2, would not cause any adverse environmental impacts.  
The Town has endeavored to voluntarily acquire the Acquisition from 7 Summits, LLC, the owner of the lands and systems/infrastructure that comprise the Acquisition (“Owner”), for several years, but the Town has been unable to obtain voluntary compliance with the Owner.
As reflected in correspondence between the Owner’s agents and the Town and its agents, by letter dated April 3, 2018, the Owner’s legal counsel, Muller & Mannix, PLCC, contacted the Town and advised that the Owner acquired the SBP in or about Summer of 2017, but was seeking to have the Town assume control and operation over the Water System, the Sewer System and Holiday Way and Park Place (“Roads”) in the SBP. Attached hereto as Exhibit H is a copy of that letter dated April 3, 2018. The April 3, 2018 Letter from the Owner’s legal counsel explained in part “my client proposes that the Town of Schoharie effective May 1, 2018 assume municipal community obligations for Schoharie Business Park.  There is a revenue stream from the Users that would support the services provided to the extent that access to these facilities is required, 7 Summits LLC is prepared to afford the Town access by easement, right of way and preferably road dedication with all the formalities required to assure permanent access by publicly recorded instrument.”  
	As made clear in the letter from the Owner’s counsel dated April 3, 2018, the Owner was seeking to shift the obligation for the Water System, Sewer System, and the Roads based upon the NYSDEC advising at the time that the Sewer System was not being properly operated and maintained and the Owner otherwise declining to properly operate and maintain the Water and Sewer Systems and the Roads.  
The Town thereafter moved forward with seeking to create the Water District and Sewer District as reflected in the Order-WD and Order-SD in April 2020.  
	At or about that time, by letter dated March 2, 2020 from the Owner’s attorney, Gilchrist Tingley, P.C., the Owner was continuing to request that “Town of Schoharie take over operational responsibility for the Water System and Sewer System in the Schoharie Business Park immediately,” and that the Owner allegedly would “continue to work with the Town and cooperate in completing the District formation and dedication process.”  
	Over the next few years, the Town and its agents continued to have discussions and endeavored to have the Owner voluntarily transfer ownership of the Water System, Sewer System, and then the Roads to the Town but was unsuccessful in having the Owner comply with his prior representations. Despite that, the Owner gave the Town permission to voluntarily enter the Water System, Sewer System, and Roads and assume control over the Acquisition and Project, for purposes of the Town taking responsibility as to operating and maintaining the Water System, Sewer System, and Roads in a safe and proper manner to ensure continued supply and support of utilities/infrastructure. Based upon statements and representations by the Owner that he would voluntarily convey the Water System, Sewer System and Roads to the Town, the Applicant has incurred costs, obtained grant funding, or otherwise through user rates and fees and voluntary contributions, provided significant funding for undertaking repairs and maintenance and upgrades for the Water and Sewer Systems and Roads. 
	Due to the NYSDEC continuing to request that the Town take over full operation and control of the Acquisition and Project, and otherwise due to an incident where a person passed away at the hotel located on Holiday Way due to the Owner’s failure to properly maintain the Roads in a safe and passable condition for emergency services, as well as to ensure the continued operation of the SBP, the Town has determined to move forward to acquire the Acquisition by Eminent Domain.  
	As reflected above, by the Order-SD, the related SEQR Negative Declaration Resolution No. 30, the Order-WD and the SEQR Negative Declaration Resolution No. 31, the Town previously determined that creating the Water District and Sewer District, including transferring ownership and operation and maintenance responsibilities of the lands and infrastructure for the Water System and Sewer System to the Water District and Sewer District, was in the public’s interest and benefit and would otherwise not cause any adverse environmental impacts under SEQRA.
As reflected in the resolution identified as Resolution No. 34-2023, “Authorization of Initiating Review and Consideration of Use of Eminent Domain, The Town of Schoharie, New York” adopted on June 14, 2023, a copy of which is attached hereto as Exhibit I, the Town Board approved moving forward with the review and consideration of Eminent Domain to acquire the Acquisition to ensure continued operation and maintenance of the Water Services, Sewer Services and Road use in the SBP, finding and determining in part as follows:

WHEREAS, the Town of Schoharie, New York (“Town”), has been operating and maintaining the land and infrastructure comprising the sewer (“Sewer System”) and water (“Water System”) systems, and the two roads (Park Place and Holiday Way)  (collectively referred to as the “Public Infrastructure”), at the Schoharie Business Park beginning at the intersection of NYS Rt. 30A and Park Place, Schoharie, New York (“Park”), which constitutes a public use project in the Town; 
WHEREAS, 7 Summits LLC and its principal Michael Shaughnessy (“Owner”) of 77 Carefree Lane, Lake George, NY acquired the Park and the Systems on or about July 13, 2017 (Schoharie County Book of Deeds 1049, page 39);
WHEREAS, Mr. Shaughnessy’s attorney notified the Town in a letter dated April 3, 2018 that the Transportation Corporations established prior to construction of the SBP had been dissolved by the Secretary of State Office in 2010. Between July 13, 2017 and April 2018 Mr. Shaughnessy failed to operate and maintains the Systems since that time and has otherwise abandoned the Systems;
WHEREAS, the Town has operated and maintained the Sewer System since January 1, 2019, the Water System since January 1, 2020, and the Roadways since January 1, 2022, including obtaining funding for and incurring costs for operating and maintaining the Systems so they can continue to operate and support the Park and its tenants;
WHEREAS, the Owner has abandoned the Water and Sewer Systems and Roadways and otherwise abdicated its legal and financial responsibilities for the Infrastructure, and the Town has made good faith efforts endeavoring to have the Owner otherwise accept and take responsibility for operating and maintaining the Water and Sewer Systems, but the Owner has continually failed and refused to take responsibility and has repeatedly made unreasonable demands that the Town pay substantial sums of money to formally acquire lands/infrastructure that constitute the Water and Sewer Systems and Roadways; 
WHEREAS, based upon the Owner’s unreasonable position and continued refusal to take responsibility for operating and maintaining the Infrastructure, the Town has concluded it has no reasonable options but to initiate a process for formally acquiring the Water System and Sewer System through Eminent Domain; 
WHEREAS, the Town of Schoharie Town Board (“Board”) considers the Park and the continued operation and maintenance of the Water and Sewer Systems and Roads as a public use that is beneficial to the Town and its residents by ensuring continued operations at the Park;
WHEREAS, the Board determines that it is in the best interests of the Town and its residents that the Park and its Water and Sewer System and Roadway continue to properly operate and be maintained, and therefore it is in the best interests of the health, safety and welfare of the Town and its residents to ensure such;
WHEREAS, the Board has endeavored and will continue to endeavor to acquire the Water System and Sewer System by voluntary compliance, but the Board acknowledges that voluntary compliance may not be achieved for all the necessary acquisitions requiring that the Board start to review and consider exercising its powers of Eminent Domain to acquire the Systems and ensure continued proper operation and maintenance of the Systems;

As ultimately determined in its Resolution No. 34-2023 dated June 14, 2023, the  “Town of Schoharie Town Board hereby determines that voluntary compliance by the Owner has not been practicable, as such the Town and its legal agents are authorized to review and consider the use of Eminent Domain to formally acquire the Systems and any related lands/infrastructure needed to properly support continued operation and maintenance of the Systems and other infrastructure at the Park that is not being maintained or operated by the Owner[.]” In furtherance of that determination, the Town Board is now acquiring the Acquisition for the Project by Eminent Domain. 
THE PUBLIC USE, BENEFIT OR PURPOSE TO BE SERVED 
BY THE PROPOSED PUBLIC PROJECT

The Town is vested with the authority to promote and protect the public health, safety and welfare of its residents and others located within its territory, as well as is able to actively promote, attract, encourage and develop economically sound commerce and industry. 
As set forth above, the Town previously determined that creating the Sewer and Water Districts for the purpose of the Town assuming responsibility for the ongoing operation and maintenance of the existing Sewer System and Water System and undertaking the required improvements to ensure their continued proper operation and maintenance was in the public’s interest and benefitted the residents and owners of the SBP as well as the Town and its residents, as reflected by the Order-SD, Order-WD and the Town Board’s Resolution No. 34-2023 dated June 14, 2023. As reflected in its SEQR Negative Declaration Resolutions No. 31 and No. 30, both dated March 11, 2020, the Town Board further determined that the transfer of ownership and operation and maintenance responsibilities of the Water System and Sewer System to the newly formed Water and Sewer Districts would not cause any adverse environmental impacts and issued a Negative Declaration as to each matter. 
The Agency determines that the public use, benefit and purposes to be served by the Acquisition and Project are to ensure the continued proper operation and maintenance of the Water System, Sewer System and Roads to ensure that the tenants/owners in the SBP continue to receive the necessary utility and infrastructure support for their endeavors, as well as to ensure the public health, safety and welfare of those in the SBP and the Water and Sewer Districts, including as to ensuring proper access and travel for the public and public emergency-first responders, and to further support, attract, encourage and develop economically sound commerce and industry for the SBP and surrounding area for the overall benefit of the Town and its residents. 
THE APPROXIMATE LOCATION FOR THE PROPOSED PUBLIC PROJECT AND THE REASON FOR THE SELECTION OF THIS LOCATION

The Acquisition and Project are located off of New York State Route 30A in the SBP, mostly along Holiday Way, but also Park Place. The land is identified on the Acquisition Map and has Tax Map Number 48.-4-25.111, totaling approximately 22.73 acres. The Acquisition Map shows the location of the Roads, the Water System and the Sewer System. The reason for the location of the Acquisition and Project is that the initial owner constructed the Water System, the Sewer System and the Roads in their respective locations within the SBP but the current owners of the SBP have failed and refused to properly operate and maintain the Water System, the Sewer System and the Roads, thereby creating public health, safety and welfare concerns, as well as jeopardizing the maintenance and development of economically sound commerce and industry for the SBP and surrounding area. The location is therefore necessary to ensure the continued operation and maintenance of the Water System, the Sewer System and the Roads for the SBP and adjoining lands. Selecting other locations to use for the continued operation and maintenance of the Water System, the Sewer System and the Roads for the SBP is not practical. 
THE GENERAL EFFECT OF THE PROPOSED PROJECT 
ON THE ENVIRONMENT AND RESIDENTS OF THIS LOCALITY

The Agency has issued a Negative Declaration under SEQRA in connection with the Acquisition and Project and hereby incorporates its determination herein by reference. Thus, there will not be any negative general effect on the environment. 
It is anticipated that the Acquisition and Project will have, in general, a positive effect on Town residents. The Acquisition and Project will ensure proper operation and maintenance and support of the Water System, Sewer System and Roads needed for the SBP to properly operate and function. As the Town is already operating and maintaining the Water System, Sewer System and Roads, there should not be any change that would cause any effects on the environment. 
OTHER FACTORS THAT THE AGENCY CONSIDERS RELEVANT
Moving forward with the Acquisition would support existing community plans and goals and help promote ongoing investment and job growth in the community due to having reliable and ongoing support for operating and maintaining the Water System, Sewer System and Roads.
CONCLUSION
The Agency finds that there is a public use, benefit and purpose for the Acquisition and Project and determines to proceed with the Acquisition pursuant to the EDPL. 
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